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This report makes the following recommendations to the final decision-maker: 

 

Without prejudice to any other resolutions which they may adopt (e.g as to future 
conduct) the Overview and Scrutiny Committee are to come to one of the 
following conclusions: 
 

1. take no further action on the call-in; or 
 

2. the decision is to be referred to the Cabinet for consideration of the Committee’s 
concerns which are to be stated. 

 

 

Explain how this report relates to the Corporate Priorities in the Five Year Plan: 

A Confident Borough – It is the role of the Overview and Scrutiny Committee to 
scrutinise decisions made by the executive, the Council’s call-in procedure allows 
members to refer decisions to the Committee. This process responds to the concerns of 
the Borough’s residents and gives confidence in the democratic nature of decision 
making within the Council. 

  



 

Timetable 

Meeting Date 

Overview and Scrutiny Committee 1 September 2020 

Cabinet 10 September 2020 

Overview and Scrutiny Committee (Call-In) 21 September 2020 
Tunbridge Wells Committee Report, version: March 2019 



 

Call-In of Cabinet Decision: Phased Reopening 
of Council Sports Centres 

 

 
1. PURPOSE OF REPORT AND EXECUTIVE SUMMARY 
 
1.1 This reports sets out the details of the call-in request and the procedures for the 

Overview and Scrutiny Committee to consider the call-in of the Cabinet decision 
in respect of ‘Phased Reopening of Council Sports Centres’ made at the 
meeting of Cabinet on 10 September. 

 
1.2 Where the report refers to a specific procedure the relevant Overview and 

Scrutiny Procure Rule (OSPR) is quoted. 
 

 
2. INTRODUCTION AND BACKGROUND 
 
2.1 On 10 September 2020, having considered the report set out here at Appendix 

A along with its Appendices set out here at Appendix B and Exempt Appendices 
A, B and C, Cabinet resolved as follows: 

 
1. That the impact of the various restrictions put in place in response to 

Covid-19 on the operation of the Council’s three sports centres be 
noted; 

2. That Cabinet not recover the £249,634 management fee income due 
from Fusion Lifestyle in 2020/21; 

3. That interim financial support up to a maximum of £420,000 to 31 
March 2021 to facilitate the reopening of the Council’s three sports 
centres be approved; 

4. Delegation to the Head of Housing, Health and Environment in 
consultation with the Director of Change and Communities, the 
Monitoring Officer and the Portfolio Holder for Culture, Leisure and 
Economic Development authority to vary the existing contract and all 
necessary legal agreements with Fusion Lifestyle to enable the 
reopening of the Council’s three sports centres be approved; and 

5. That the Head of Housing, Health and Environment be instructed to 
prepare a report that reviews the options for the future delivery and 
extent of sports centre activities from 1 April 2022. 

 
2.2 On 15 September 2020, a call-in request signed by Councillors Hayward, 

Pound, Everitt, Pope, Hill, Lewis and Rands was received. The reasons given 
for the call-in were as follows: 

 
1. Inadequate consultation with stakeholders prior to a decision: 

 
“At its meeting on 1st September, the Overview & Scrutiny Committee 
(O&S) discussed the officers’ recommendation to Cabinet on this issue. 
O&S resolved that Cabinet should be provided with: 

 



 

 Actual visitor figures for each of the Tunbridge Wells centres. 

 Further details on Fusion Lifestyle’s delivery against measurable 
metrics following the Council’s investment in the centres in 2013. 

 Exact details regarding the number of Fusion’s clients who had 
already signed up to the Business Plan and details of any 
outstanding clients who had not. 

 Details of any council officers who had involvement in the 
decision to not reopen the Tennis Courts in advance.  

 The number of memberships cancelled during lockdown. 
 

As the principal stakeholder in this relationship, Fusion Lifestyle should 
have been required to provide answers to these specific questions before 
a decision was made. Officers have confirmed that no officer was 
involved in the decision not to reopen the tennis centre, despite an 
assertion from Fusion Lifestyle that it was a shared decision. 

 
None of these points were debated at Cabinet. The Cabinet received 
essentially the same report as that presented to O&S and no other. 

 
RTW Monson Swimming Club is a significant stakeholder at St John’s 
Sports Centre. It advised Cllr March on 9th September that Fusion 
Lifestyle is seeking to increase its fees for usage, undermining the Club’s 
ability to provide a volunteer-led community service. JTS – Jarrett Tennis 
School – has similarly been approached to increase its court usage fees.  
Neither of these stakeholders has been adequately consulted with by 
officers, members or Fusion’s management. 

 
It is also clear that RTW Monson Swimming Club’s Secretary wrote to 
Cllrs Maconochie & March on 17th August and had received no reply by 
the time of the Cabinet meeting. 

 
It is also apparent that neither officers nor members have entered 
discussions with Fusion Lifestyle about its obligations to these 
community-based services. Indeed, Cllr March, in her reply to the 
chairman of RTW Monson SC on 9th September, stated “ We are still 
under contract for another 18 months and this does not enable us to 
include or introduce conditions or terms with hirers, all of these aspects 
are the responsibility of Fusion management”.  We would like to see that 
assertion tested and challenged at O&S. 

 
There is no evidence of any consultation with stakeholders of any of the 
sites. Cranbrook Sports have not been consulted as an example.” 

 
 2. The absence of adequate evidence on which to base a decision: 
 

“The decision was made upon incomplete information – we still do not 
know how many of Fusion’s contracts are being supported by other 
Councils, we still do not know why or when Fusion’s increased fees are 
being introduced and the likely impact of those increases on usage, we 
still do not know how Fusion will treat cancelled subscriptions and how it 
will market the service going forward, we still do not have projections for 



 

utilisation of the next eight months or likely outcomes if a second wave 
precipitates a further shutdown.   

 
 O&S also resolved that: 
 

 Cabinet be requested to consider only waiving the management 
fees for 2020-21 and provide no other financial support having 
regard to Fusion’s ability to continue service provision and 
acceptable service levels; 

 That Cabinet be requested to consider that reopening was not 
optional as Fusion was bound by contract; 

 
 These requests were not presented to cabinet. 
 

It is quite clear that the Cabinet had the opportunity to consider relevant, 
recent information before making its decision and either chose not to, or 
judged it not to be important. It is also now proven that two Cabinet 
members did receive information from at least one stakeholder on 17th 
August and yet no member of Cabinet or officer replied to that 
correspondent and, in Cllr March’s case, stated that she had not received 
the email when she clearly had. 

 
None of the following alternative options have been independently costed 
or presented for consideration by Cabinet.   

 
 The Cabinet did not therefore take into account the possibilities of: 
 

 Outsourcing to a private company (hybrid trust) for example 
Parkwood, Places for People, SLM and Serco etc. 

 Using an existing charitable company (NPDO) for example GLL, 
TMActive etc. 

 In-house Management with all or part of the facilities and 
services returned to Council direct management. 

 Creating a new company, a local authority controlled company 
(LACC) or Joint Venture Company (JV). 

 Creating a new Non Profit Distributing Organisation (NPDO) or 
Co-operative and charitable incorporated organisation (CIO). 

 Transfer of Assets such as a Community Asset transfer or long-
term lease with or without restrictions. 

 The sale of the assets or facilities to a third party for a capital 
receipt with the possibility of restricting use to sports and 
leisure. 

 Mothballing the facilities. 
 

There was no acknowledgement of definite non bail-out decisions by 
other councils or the viability of Fusion Lifestyle being dependent on 
other Council customers also providing support during the remobilisation 
period. 

 
There was no suggestion of risk regarding: 
 



 

 Other local authorities which have contracts with Fusion 
deciding not to provide funding to Fusion, impacting on the 
viability of Fusion as an organisation. 

 Leisure users not returning, or not returning at the levels 
projected resulting in additional cost requests from Fusion. 

 Fusion not following Government guidance, resulting in a public 
health concern. 

 Fusion approaching this Council and the other councils for 
financial support in 2021/22. 

 The loan being unsecured, without interest and very high risk. 
 

No consideration was given to providing clear targets for the response to 
customer enquiries and demonstrate delivery against those targets.” 

 

 3. Insufficient consideration of legal and financial advice: 
 

“No specific legal opinion was provided to Cabinet nor previously to O&S.  
Members were advised that the legal implications, to include frustration, 
were to be addressed in the Cabinet reports. They were not. 

 

There was no reference to Fusions financial status other than mention of 
an historical report from April 2020 by Dun & Bradstreet which was not 
presented and must be considered out of date given the level of subsidy 
sought and lack of revenue since that time. 

 

No financial advice was put forward for the event of other local authorities 
which have contracts with Fusion deciding not to provide funding to 
Fusion, impacting on the viability of Fusion as an organisation.” 

 

2.3 The Chairman of the Overview and Scrutiny Committee, in consultation with the 
Chief Executive, determined that the call-in request met the requirements set 
out in Overview and Scrutiny Procedure Rule 12.6 and therefore the decision 
was, by notice issued on 16 September 2020, Called-In to the Overview and 
Scrutiny Committee. (OSPR 12.7) 

 
2.4 The Overview and Scrutiny Committee will consider the executive decision and 

the reasons for call-in. The Committee may invite the Leader and/or relevant 
Portfolio Holders, and a representative of those calling in the executive decision 
to provide information at the meeting. Council officers are to provide the 
Committee with all the information held by them which was available to the 
decision taker(s) and, if requested, be available to answer questions from 
Committee members. (OSPR 13.2) 

 
2.5 the Call-In will be considered as follows (OSPR 13.4): 
 

1. Introduction by the Chairman 
2. Presentation of the call-in by one signatory to the call in 
3. Response of the decision maker 
4. Committee discussion 
5. Summing up and vote 

 

 



 

 
 

3. AVAILABLE OPTIONS 
 

3.1 Without prejudice to any other resolutions which the Committee may adopt (e.g. 
as to future conduct) the Overview and Scrutiny Committee are to come to one 
of the following conclusions (OSPR 13.3): 

 

1. take no further action on the call-in; or 
2. the decision is to be referred to the Cabinet, for a Cabinet decision, 

or to the Leader for further consideration, in which case the nature of 
the Committee’s concern(s) and reasons are to be cited. 

 
3.2 A third option contained within the above procedure rule (“the decision should 

be referred to Full Council, where the decision would require a departure from 
or a change to, the agreed budget and policy framework, in which case the 
nature of the Committee’s concerns and reasons are to be cited”.) is not 
applicable in this instance. 

 

 
4. CONSULTATION RESULTS AND PREVIOUS COMMITTEE FEEDBACK 
 
4.1 The Overview and Scrutiny Committee, acting in a pre-scrutiny capacity as part 

of emergency procedures in response to the Coronavirus pandemic, considered 
the original report (as set out in these papers minus the additional legal advice 
set out at Exempt Appendix C which was added at the Cabinet stage) at its 
meeting on 1 September 2020 and resolved as follows:  

 
1. That officers be requested to provide, for the benefit of Cabinet: 

a. actual visitor figures for each of the Tunbridge Wells 
centres, 

b. further details on measurable metrics following the 
Council’s investment in the centres, 

c. exact details regarding the number of Fusion’s clients who 
had already signed up to the Business Plan and details of 
any outstanding clients who had not, 

d. details of any council officers who had involvement in the 
decision to not reopen the Tennis Courts in advance, 

e. the number of memberships cancelled during lockdown; 
 

2. That Cabinet be requested to consider only waiving the management 
fees for 2020-21 and provide no other financial support having regard 
to Fusion’s ability to continue service provision and acceptable 
service levels; 

 
3. That Cabinet be requested to consider that reopening was not 

optional as Fusion was bound by contract; 
 
4. That, subject to the above, the report be noted. 

 

 



 

5. NEXT STEPS: COMMUNICATION AND IMPLEMENTATION OF THE 
DECISION 

 
5.1 Where the Committee decide to take no further action on a call-in the decision 

may be implemented at any time after the Committee’s decision. (OSPR 13.4) 
 

5.2 Where a called-in decision is referred for further consideration it shall be 
reconsidered by the Cabinet within five working days and the reason(s) cited by 
the Overview and Scrutiny Committee will be considered. (OSPR 13.5) 

 
5.3 Once an executive decision has been reconsidered following referral from the 

Overview and Scrutiny Committee, it will be capable of immediate 
implementation if the person or body giving the consideration decides to confirm 
the original decision. If the original decision is not confirmed by them within the 
prescribed timescales it falls and will not be implemented. (OSPR 13.7) 

 

 
6. CROSS-CUTTING ISSUES AND IMPLICATIONS 
 

Issue Implications Sign-off 

Legal including 
Human Rights 
Act 

Overview and Scrutiny Committee (“OSC”) 
Procedure Rule 12.1 (in the Constitution) 
enables a Cabinet decision taken, but not 
implemented to be examined by the OSC 
prior to implementation.   
 
At the OSC meeting, the following 
conclusions may be reached by O&S in 
line with procedure rule 13.3: 
(a) Take no further action on the call-in; or 
(b) The decision is to be referred to the 

Cabinet, for a cabinet decision, or to the 
Leader for further consideration, in 
which case the nature of the 
Committee’s concern(s) and reasons 
are to be cited; or  

(c) The decision should be referred to Full 
Council, where the decision would 
require a departure from or a change 
to, to the agreed budget and policy 
framework, in which case the nature of 
the Committee’s concerns and reasons 
are to be cited. 

 
The decision may be implemented if the 
OSC decide to take no further action.  
 
The legal and financial implications were 
considered when the matter was referred 
to Cabinet.  The recommendations within 
the Cabinet report and the proposals do 

Patricia Narebor 

Head of Mid Kent 
Legal Partnership 

17/09/20 



 

not depart from the requirements of the 
budget and policy framework and are in 
line with the Council’s financial procedure 
rules. 
 
The proposed examination by the OSC 
accords with the requirements of the Local 
Government Act 2000, section 21.   

Finance and 
other resources 

There are no significant cross-cutting 
implications of this decision. 

Mark O’Callaghan, 

Scrutiny and 
Engagement 
Officer 

17/09/20 

Staffing 
establishment 

Risk 
Management   

Data Protection 

Environment  
and Sustainability 

Community 
Safety 

Health and 
Safety 

Health and 
Wellbeing 

Equalities 

 
7. REPORT APPENDICES 
 
The following documents are to be published with and form part of the report: 

 Appendix A: Original Cabinet Report 

 Appendix B: Original Cabinet Report Appendix A (Fusion Lifestyle Projections) 

 

 Exempt Appendix A: Original Cabinet Report Exempt Appendix A 

 Exempt Appendix B: Original Cabinet Report Exempt Appendix B 

 Exempt Appendix C: Original Cabinet Report Exempt Appendix C 
 

 
8. BACKGROUND PAPERS  
 

 None 
 


